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Frank L. Day, petitioner-appellant, appeals from the order of thetrial court denying his
petition to modify afinal decree of divorce.
Petitioner and Robin Moore Day, respondent-appellee, were divorced on the ground of

inappropriate marital conduct. The Final Decree of Divorce was entered November 12, 1992,



andinter alia ordered petitioner to pay $40,000.00 alimony in solido. The decree statesthat the
parties are to work out a payment schedule for payment of the alimony award. We quote from
the decree:
14. The Defendant, Frank L. Day, shall pay to the

Plaintiff, Robin Moore Day, the sum of Forty Thousand Dollars

($40,000.00) as alimony in solido, to be paid in installments as

worked out by the parties. If a payment schedule is not worked

out by the partiesby January 1, 1993, this matter shall be brought

back before the court to set payments.

On February 17, 1993, Ms. Day filed a Petition for Enforcement of Final Decree of
Divorce and For Instructions. Inthe petition Ms. Day complained of “Mr. Day having made no
effort towork out an agreement to begin paying the $40,000.00 alimony in solido award (which
was to have been in place by January 1, 1993) pursuant to the Final Decree of Divorce.” No
order was ever entered on this petition.

On March 16, 1993, Ms. Day filed a Petition for Scire Facias in which she requested,
inter alia, “[t]hat the Respondent [Frank L. Day] be required to immediately enter into a
payment schedul e for the payment of the Forty Thousand Dollar ($40,000.00) alimony in solido
award that was granted to the Petitioner.” In hisanswer to the petition, Mr. Day contended that
he“[was] without fundsand. .. unableto pay thealimony ....” Thetria court found Mr. Day
in contempt of court asto other provisions of the petition and sentenced him to five daysin the
Shelby County jail. On November 15, 1993, Ms. Day filed another Petition for Scire Facias
again seeking inter alia payment of the $40,000.00 alimony award. Mr. Day filed a Response
to Petition for Scire Facias and Counter-Petition for Scire Fecias in which he responded that
“the Court has not set any payment schedule for the payment of the alimony in solido awarded

to the petitioner in the Final Decree of Divorce. Further, respondent anticipatesfiling aMotion

to Modify Final Decree of Divorce regarding the alimony in solido in the near future.” In the

court’ sOrder on Petitionsfor Scire Facias entered on December 17, 1993, the court ordered Mr.
Day to pay certain child support obligations and attorney fees awarded pursuant to the Final
Decree of Divorce. With respect to the alimony in solido, the order states:

The above arrangement doesnot addressthe alimony in solido as

awarded by the Court at the trial nor dental payments that are

disputed by the Defendant. The Defendant, Frank L. Day, shall

within thirty (30) days of entry of this Order make arrangements
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to begin payments of those amounts or take some affirmative
action to have theissues addressed by the Court.

* *x %

ITI1S, THEREFORE, FURTHER ORDERED ADJUDGED AND
DECREED, by consent of the parties.

That as to the issues of the alimony in solido awarded in the
divorce and dental payments which are disputed by the
Defendant, Frank L. Day, the Defendant, Frank L. Day, shdl
make arrangements within thirty (30) days to begin payment of
these amounts or take some affirmative action to have the issues
addressed by the Court. (emphasisin original).

On January 19, 1994, Mr. Day filed a Petition for Modification of Fina Decree of
Divorce asto Alimony. In the petition, Mr. Day sought to have the final decree modified to
eliminatethe alimony provisionor alternatively to stay itsenforcement. Inthepetition, Mr. Day
also sought rdief under Tenn.R.Civ.P. 60.02. Ms. Day filed aresponse to the petition arguing,
inter alia, that thealimony award could not be modified, because the award became final thirty
days after entry of the Final Decree of Divorce. Ms. Day contended that because Mr. Day had
failed to appeal the Final Decree of Divorce, and because the award was of alimony in solido,
the award was unmodifiable.

The chancellor held ahearing on the petition for modification on April 11, 1994, and by
order entered April 26, 1994, denied the petition for modification. The transcript of the
proceedingsindicates that the chancellor denied relief (1) because the decree was afinal award
of alimony in solido and not modifiable, and (2) because the petitioner’s Rule 60.02 motion in
the petition, which was filed fourteen months after entry of the Final Decree of Divorce, was
untimely. The court refused to allow counsel for Mr. Day to put on proof regarding Mr. Day’s
ability to pay the alimony award. Mr. Day filed his Notice of Appeal on May 10, 1994, and
presents three issues for our review. As stated in his brief, those issues are:

1. Whether or not the trial court erred in awarding the appellee
alimony in solido out of the future earnings of the appel lant when
the appellant had no present property either real or personal, from

which to satisfy thetrial court's award of alimony in solido.

2. Whether or not the court erred in dismissing the appellant's
motion to modify the final decree of divorce as untimely filed.

3. Whether or not the court erredin not alowing the appellant to
present his offer of proof to make a record for this honorable
court to review.



The appellee al so presents one issuefor our review:

Whether Appellee should be awarded atorney fees and suit
expenses for defending this appeal ?

In petitioner’s firg issue, he asserts that the tria court erred in awarding aimony in
solido because he did not have present meansto pay the awvard. Petitioner’s assertion must fail
for several reasons. First, he raises the question too late. He did not appeal from the Final
Decreeof Divorcewhichawarded thealimony, andtherefore, the decreebecamefinal thirty days
after its entry. Final awards of aimony in solido are not modifiable. Brewer v. Brewer, 869
S.W.2d 928 (Tenn. App. 1993).

Petitioner also arguesthat alimony in solido is not to be avarded out of future earnings.
However, inAleshirev. Aleshire, 642 SW.2d 729 (Tenn. App. 1981), thisCourt, addressing that
ISsue, stated:

We do not hold that in no event may alimony in solido be
awarded fromfutureearnings. Extreme circumstancescould arise
where it might be necessary to do so. Illustraive of those
circumstances, but not all inclusive, isasituation where aspouse
intentiondly disposed of his or her tangible assets in order to
deprivethe other spouse of alimony in solido or whereit could be
shown that a spouse entered into the marriage solely to have his
or her spouse work and provide him or her with an education.

642 SW.2d at 733.

In the instant case, the trial court found that Ms. Day should be reimbursed for the
indebtedness sheincurred in educating herself in order to providefor her own support. Thetrial
court noted that had this not been done, she would have been entitled to rehabilitative alimony
for the same purpose. Extreme circumstances exist in thiscase to warrant an award of alimony
in solido out of future earnings.

Petitioner also asserts that his petition to modify the divorce decree was not untimely,
becausethe decreewasnot final since no payment schedulewasever ordered. Wedisagree. The
award of alimony in solido for a sum certain was find, and the only thing left undone was the
method of payment. The method of payment chosen by the partieswould in no way change the
total amount awarded when the decree became final.

The next issue is whether the trial court erred in dismissing the petition for relief from

the final decree pursuant to the provisions of Tenn.R.Civ.P. 60.02. Rule 60.02 provides in



pertinent part:
On motion and upon such termsas are just, the court may relieve

aparty or hislegal representative from afinal judgment, order or
proceeding for the following reasons:

* * *

(5) any other reason justifying relief from the operation of the
judgment. The motion shall be made within a reasonable time,
and for reasons (1) and (2) not more than one year after the
judgment, order or proceeding was entered or taken.

A motion for relief under Rule 60.02 addresses itself to the sound discretion of thetrial
judge, and the scope of review iswhether the trial judge abused that discretion. Underwood v.
Zurich Ins. Co., 854 SW.2d 94, 97 (Tenn. 1993). The broad power granted by Rule 60.02 (5)
is not to be used to relieve a party from free, calculated, and deliberate choices he or she has
made. Banksv. Dement Constr. Co., 817 SW.2d 16, 19 (Tenn. 1991). Petitioner’s claim for
relief based on Rule 60.02 (5) must fail for two reasons. First, it was filed approximately
fourteen months after the decree became final and after many proceedings in court in which
petitioner could have raised the same issue. It smply was not filed within a reasonable time.
Second, petitioner made a“free, calculated, and deliberate choice” not to appeal from the final
decree awarding alimony in solido. Thisissueiswithout merit.

Thethird issueiswhether thetrial court erred in not allowing petitioner to make an offer
of proof. Petitioner asserts that he attempted to make an offer of proof “regarding the issues
presented in its [sic] petition to modify the final decree of divorce.” An examination of the
petition indicates that the proof petitioner sought to introduce concerned hislack of discernable
assets at the time the decree was entered and his subsequent financial hardships. This proof
could have no bearing on this case in view of the court’s ruling that the petition was without
merit asamatter of law. The petitioner also contends that he should have been allowed to offer
proof on theissues of whether thefinal decreewasin fact afinal judgment and whether the court
properly could award alimony in solido out of future earnings. These matters were resolved
adversdy to petitioner as a matter of law, and any offer of proof would have had no bearing on
the issues before the court. In circumstances in which it is obvious from the record tha the
proffered evidence could, under no circumstances, berelevant to theissues, atrial court’ srefusal
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to grant an offer of proof isnot error. Alley v. State, 882 S.W.2d 810 (Tenn. Crim. App. 1994).
In the case at bar, the proof by petitioner of the factua matters presented in his petition would
have had no bearing on thetrial court’ s decision whichwas made asamatter of |aw based on the
undisputed facts.

Respondent has asked this Court to award attorney feesincurred on appeal, and the Court
after considering the record as awhole is inclined to allow both parties to pay their own fees.

The order of thetrial court denying the petition isaffirmed, and the caseis remanded to
thetrial court for such further proceedingsas may be necessary. Costs of thisappeal are assessed

against the appel lant.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.
CONCUR:

HOLLY KIRBY LILLARD, JUDGE

HEWITT P. TOMLIN, JR.
SENIOR JUDGE



